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Introduction
Access to justice ought to be the hallmark of any modern, democratic system of government based upon the rule of law. This is a very apposite time to think deeply and carefully about what access to justice means and how it can be protected and promoted. There is a debate to be had about access to the wider justice system and access to the ET.
In the short space available in this paper we will look at four issues that are providing a context for questions to be asked about an accessible ET system: (1) ET fees; (2) the HMCTS Reform Programme; (3) the Briggs Review of the Civil Court Structure; and (4) the Reform of the Employment Tribunal System.
ET fees

The introduction of ET Fees in July 2013 has coincided with a fall of about 67% in ET single claims.
 There appears to be a correlation between the introduction of fees and the fall in the number of cases. Yet, as we should know, correlation does not imply causation. Whether fees have caused the precipitous fall in claims is at the heart of three debates.

First, the Ministry of Justice has in train a long-awaited internal review of the ET fees regime. The report of that review is anticipated “in due course”.
 The ET judiciary has expressed its concern that the introduction of fees had had a marked effect upon the number of claims.
 It could not be easily concluded that fees had simply deterred weak, unmeritorious or vexatious claims. Indeed, our view was that what had disappeared from our hearing load were the low value, high merit claims – particularly those involving claims for unpaid wages or for unfair dismissal. What we have seen surviving are the higher value or more complex claims – typically involving discrimination and/or whistle-blowing complaints. The merits of such claims are less easily assessed without being tested at a hearing. They are also much more likely to be contested because of their potential value or because there are important matters of principle at stake or because both parties can afford good quality legal advice and representation.
Second, court and tribunal fees generally have been the subject of an adverse report by the House of Commons Select Committee on Justice.
 The Committee recommended that the Government should publish its internal review of ET fees immediately. The Committee says that without this information, its recommendations in relation to ET fees should be taken as options to restore an acceptable level of access to justice to the ET system. Those recommendations include: a substantial reduction in the overall quantum of fees; replacement of the categorisation of claims according to complexity; an increase in disposable capital and monthly income thresholds for fee remission; and further special consideration of the position of women alleging maternity or pregnancy discrimination, for whom, at the least, the time limit of three months for bringing a claim should be reviewed. The Government’s response to the Select Committee has not been a positive one.

Third, in the courts Unison is challenging the introduction of ET fees on three (originally four) grounds: (1) that the fees regime breached the EU “principle of effectiveness” by making it impossible in practice, or excessively difficult, for claimants to enforce rights derived from EU law; (2) (which is no longer pursued) that the fees breached the EU “principle of equivalence” as claims based on EU-derived rights were subject to a less favourable regime than those based on domestic rights; (3) that the regime was indirectly discriminatory against claimants with particular protected characteristics (in particular, women); and (4) that the Lord Chancellor had breached the public sector equality duty imposed by section 149 of the Equality Act 2010.

Unison has argued that some claimants would be unable to afford the fees payable, relying upon evidence of the financial circumstances of notional individual claimants and evidence of the fall in the numbers of claimants since the introduction of the new regime. So far, the Unison challenge has been unsuccessful in the High Court and in the Court of Appeal.
 A further appeal hearing in the Supreme Court commences on 27 March 2017. It would be unwise of us to offer any further comment on this litigation at this time.
The HMCTS Reform Programme
The ET is but one part of the courts and tribunals service (HMCTS) within a larger government department (MoJ). It must argue for its share of resources alongside crime, civil, family and other tribunals. Like all courts and tribunals the ET has faced year on year cuts to capital and expenditure, which in turn has placed pressure on the need to generate income through fees. Whether this is “virtuous circle” or “vicious cycle” we must leave to others to decide.

Faced with the prospect of indefinite “salami-slicing” of resources the senior judiciary has taken the lead in what will be a really quite radical reform of the courts and tribunals service. This is the HMCTS Reform Programme involving nearly £1bn of expenditure and reinvestment over 6 years of planned change to estates, IT and processes. You can see the broad detail of that in the Joint Vision Statement issued by the Lord Chief Justice, the Senior President of Tribunals and the Lord Chancellor in September 2016.
 The ET is part of the programme.
The most public aspect of the reform programme to date is the rationalisation of the courts and tribunals estate. This entails the closure of a number of buildings that are under-utilised and/or too expensive to rent and/or too costly to manage or maintain. As outlying court and tribunal buildings close, more and more jurisdictions will be decanted into fewer and fewer buildings, usually centrally located in cities and larger towns. Co-location of different courts and tribunals will become commonplace, as is exemplified by the Liverpool ET being accommodated in the city’s Civil & Family Court and the Cardiff ET having just moved into a separate floor in the Magistrates Courts building nearby.

Alongside the estates rationalisation is work to simplify court and tribunal procedures and the back-office support for them and to improve the use of IT when claims are being issued, managed and heard.

The Briggs review
This is where the Briggs review of the civil court structure will be especially pertinent.
 The review conducted by Lord Justice Briggs makes a number of far-reaching recommendations, two of which at least might have some future impact on the ET.
First, there is proposed an online dispute resolution court for civil claims worth up to £25,000. This would be a new court, designed to be used by people with minimum assistance from lawyers, with its own set of user-friendly rules. It is anticipated that it will eventually become the compulsory forum for resolving cases within its jurisdiction and on inception should be dealing with straightforward money claims valued at up to £25,000. Recommendations are made on helping people who need assistance with online systems. Complex and important cases would be transferred upwards to higher courts. Open justice and transparency issues are to be addressed.

Second, Briggs airs the emerging debate about whether it is logical and efficient for employment disputes to be litigated in a number of overlapping jurisdictions – the ET, the County Court and the High Court – and whether all employment and equality litigation should be conducted within a Single Employment & Equality Court, perhaps based upon the ET and the EAT. Briggs stops short of recommending such a new court, but it is an idea that chimes with proposals already made by The Law Society and by the Employment Lawyers Association.

Reform of the Employment Tribunal
	Then there is the present and specific consultation on ET reform.
 As its sub-title makes clear, the consultation document is about taking forward the principles of wider court and tribunal reform into the ET and the EAT. It is a far-reaching document, that will repay careful reading, but its essential proposals can be summarised as follows.

First, it is intended that the ET claims process will be largely digitised. Claims will be made and processed online, facilitating electronic communications between the parties and the tribunal. Whether as cause or as effect, the ET process will thereby be simplified, speeding up the resolution of disputes and allowing users to engage with the tribunal at times and locations convenient to them.
Second, a broad range of routine case tasks will delegated from judges to caseworkers. This is about how best to use expensive judicial resources in hearing and deciding cases rather than in taking procedural decisions that do not determine the outcome of the case.

Third, and the one most likely to excite the attention of this audience, is the tailoring of the composition of the tribunal panel to the needs of the case. The intention is said to be to ensure that the non-legal members of the ET are allocated to sit according to their expertise and the needs of the case. The responsibility for panel composition will lie with the Senior President of Tribunals, in practice in consultation with the Tribunal President, as happens now with other tribunals.
Fourth, unnecessary restrictions on how particular types of cases must be determined will be removed. Simple cases will be resolved by simple methods. Not every case, it is implied, needs sophisticated case management or a lengthy hearing in a public hearing room. Some types of cases might be adjudicated on paper, online, using electronic communication methods and so on.

Fifth, in order to achieve much of this, amendments will need to be made to the Employment Tribunals Act 1996, while other reforms are achieved via existing powers in the Tribunals, Courts and Enforcement Act 2007. As part of this, responsibility for ETs and their procedures – but not for the underlying employment legislation and policy – will be transferred from the Department for Business, Energy & Industrial Strategy to the Ministry of Justice. The ET procedural rules will then be made by the Tribunal Procedure Committee rather than by ministers.
What does all this mean for access to justice?
Drawing all these threads together, what does all this mean for access to justice? The aims of the wider justice reform programme are to support citizens to present their own cases simply and to obtain justice more swiftly; to reduce complexity in language, process and systems; and to reduce the costs of the tribunal system to taxpayers. These are laudable aims and are supported by the senior courts and tribunals judiciary. The reforms are being judge-led with administrative support from our HMCTS colleagues.
ET users and stakeholders now have an opportunity to be engaged with the specific reform proposals. Will access to justice be protected by these means or might it even be improved? What are the risks, if any? Will the ET emerge from this process with its current strengths preserved or will the ET of 2020 be unrecognisable from the ET of 2010 or 2000 let alone that of 1965 or 1975?
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